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comes so after the visible commencement of operations.
The definitional and interpretive confusion under the present
law is the best argument to be advanced for a new statute. A simplification of the law should be considered, in order to enable all those
concerned to be advised of their rights. A distinction should be
recognized, or perhaps separate statutes enacted, to differentiate the
large improvement and speculative building project from the single
unit home construction. 62 In the latter case, the statute should allow
a lien only in the event that the lienors, except perhaps laborers, give
the owner timely notice of their claims. The absurd requirement that
the owner anticipate future claimants should be dispensed with entirely. The problem created by unrecorded clouds on title could be
partially remedied by requiring publication of intention to settle all
accounts on a specific date shortly after completion of the improvement and allowing no liens to attach after the indicated date. These
measures would, to some extent, ameliorate the present defects of the
law and facilitate construction activities in Florida.
IawIN R. LUDACER
WILLIAM F. SIMONET

THE FOREIGN CORPORATION, AN ELUSIVE DEFENDANT
The problem of securing jurisdiction over a solvent corporate
defendant is frequently a difficult one, especially if the defendant is
incorporated under the laws of a state other than the one in which
the plaintiff desires to bring suit. During the early stages of American corporate history this problem seldom arose, since the activities
of corporations usually were conducted solely in the states that had
granted their corporate charters. In view of this fact the courts
generally took in personam jurisdiction over the corporation only
in the state in which it was created.'
During the great industrial expansion of the last century many
corporations extended the geographical scope of their operations
2

Stalling, The Need for Special Simplified Mechanics' Lien Acts Applicable
to Home Construction, 5 LAWu & CoNrEMP. PROB. 592 (1938).
0 See

'See St. Clair v. Cox, 106 U.S. 350, 354 (1882) (dictum).
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to meet the demands of the changed economy. As these operations
crossed state lines it became apparent that the "doctrine of the exemption of a corporation from suit in a State other than that of its
creation was the cause of much inconvenience, and often of manifest injustice."2 Consequently the various states began to feel the
necessity for allowing suits against foreign corporations in the states
of local operation.3 This posed difficult constitutional problems. A
corporation was always considered a resident of the state in which it
was incorporated. 4 Constitutional due process prohibited a state
court from gaining in personam jurisdiction by extending its service
of process beyond its boundaries.5 An individual, if physically present
within a state other than that of his domicile, could be validly served
and brought within the jurisdiction of the courts of that state.6 For
many years, however, it was difficult for the courts to conceive of the
presence of a corporation anywhere except in the state of its incorporation. 7 As foreign corporations began deriving more and more
benefits from local laws several legal devices were created to overcome this difficulty and enable state courts to obtain jurisdiction over
them.
CLASSIFICATION

For jurisdictional purposes a corporation can be classified as: domestic- organized or having its residence in the state in which suit
is being brought; foreign but qualifying- organized elsewhere but
voluntarily submitting itself to the jurisdiction of the local courts
by complying with certain statutory prerequisites to local business
operations; or foreign but nonqualifying - carrying on activities within a state other than the state of incorporation, but without voluntary submission to the jurisdiction of the local courts via the qualification statutes. The domestic corporation has never presented any
great problem in regard to jurisdiction, since the courts have always
'!St. Clair v. Cox, 106 U.S. 350, 355 (1882).
3See, e.g., AlA. CONsT. art. 12, §232; FLA. STAT. §47.17

(1955); MD. ANN. CODE

art. 23, §88 (1951); N.Y. Gen. Corp. Law §210.
4E.g., Doctor v. Harrington, 196 U.S. 579, 585 (1905) (dictum); Bank of Augusta
v. Earle, 38 U.S. (13 Pet.) 519, 588 (1838) (dictum); Duke v. Taylor, 37 Fla. 64, 71.
19 So. 172, 174 (1896) (dictum).
5Pennoyer v. Neff, 95 U.S. 714 (1877).
6Pennoyer v. Neff, 95 U.S. 714, 727 (1877) (dictum).
-St. Clair v. Cox, 106 U.S. 350 (1882).
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allowed suits against a corporation in the state of its residence.
The right of a state to require a foreign corporation to submit
itself to the jurisdiction of the local courts was recognized by the
United States Supreme Court as early as 1856 in Lafayette Ins. Co.
v. French.8 This decision was followed in a later case in which the
Court observed: 9
"A corporation of one State cannot do business in another
state without the latter's consent, express or implied, and that
consent may be accompanied with such conditions as it may
think proper to impose."
These statutory conditions vary from state to state and will not be
discussed in any detail. This note will be directed primarily to a discussion of the requisites for jurisdiction over a foreign nonqualifying
corporation.
NONQUALIFYING CORPORATIONS

In order to subject a nonqualifying foreign corporation to the
jurisdiction of a state's courts, the United States Supreme Court has
stated that the corporation must be present within the state.10 In
International Shoe Co. v. Washington"l the Court held that this

"presence" requirement was satisfied if the corporate defendant had
sufficient "minimum contacts" within the state so that an "estimate of
the inconveniences" would not unreasonably require the corporation
to defend, in the local forum. In determining whether there are sufficient minimum contacts to justify jurisdiction, the courts have emphasized two elements: the nature and extent of the activities car-

ried on within the state and the relationship between the instrument
performing the acts and the foreign corporation sought to be brought
within the jurisdiction of the court.
In considering the factors that influence a court to take jurisdiction
over foreign corporations, it should be noted that the determination
is a procedural one and is not necessarily controlling on the substantive liability of the parties.
859 U.S. (18 How.) 404 (1855).
-OSt. Clair v. Cox, 106 U.S.350, 356 (1882).

1OPeople's Tobacco Co. v. American Tobacco Co., 246 U.S. 79 (1918).
11326 U.S. 310 (1945).
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Nature and Extent of Activities - Doing Business
For the sake of convenience, the phrase "doing business" will be
used to refer to the situation that exists when the activities carried
on in the state in which jurisdiction is sought are sufficient to satisfy
the first element of the "minimum contacts" test. It must be remembered, however, that it is also necessary to determine whether the
corporation being sued is the one carrying on these activities. This
latter problem is discussed in the next section of this note.

There is, of course, no precise test as to what activities of the
corporation are sufficient to satisfy the jurisdictional prerequisite of
doing business. 1 2 A distinct trend in the case law toward broadening
the powers of state courts over foreign corporations is evident, however, in the treatment given to the "doing business" concept in the following representative cases.
In 1918 the United States Supreme Court held that a corporation
was not doing business in a state by advertising there and sending
agents into the state for solicitation of orders. The Court stated: 13
"The general rule deducible from all our decisions is that the
business must be of such a nature and character as to warrant
the inference that the corporation has subjected itself to the
local jurisdiction, and is by its duly authorized officers or agents
present within the state or district where service is attempted."
4
In 1945 the same Court in deciding the InternationalShoe case'
held that the employment of salesmen to exhibit samples and solicit
orders to be accepted or rejected outside the state was sufficient to
subject the foreign corporation to the jurisdiction of the local courts.
The Court indicated the importance of several factors in determining
whether the corporation was doing business within the state. These

l2For discussion of the "doing business" concept see Consolidated Textile Corp.
v. Gregory, 289 U.S. 85 (1933) (attendance at conference on corporation affairs by
corporation president held not doing business); Rosenberg Bros. g- Co. v. Curtis
Brown Co., 260 U.S. 516 (1923) (purchases and visits by corporation officers held
not doing business); Lasky v. Norfolk & W. Ry., 157 F.2d 674 (6th Cir. 1946)
(solicitation of freight and passengers held doing business). See also French v.
Gibbs Corp., 189 F.2d 781 (2d Cir. 1951).
3People's Tobacco Co. v. American Tobacco Co., 246 U.S. 79, 87 (1918). (Emphasis added.)
la4nternational Shoe Co. v. Washington, 326 U.S. 310 (1945).
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included whether the corporate activities were continuous and systematic and whether these activities gave rise to the cause of action. The
opinion in a 1950 case suggests that solicitation by mail could constitute "doing business," thus indicating that there is not necessarily a
requirement that the corporation have an agent physically present
within the state.'5 Each case seemingly turns on the frequency and
extent of the particular operation.
In the wake of these decisions relaxing the restrictions on jurisdiction, the various states have, by statute and decision, attempted
to expand their powers over foreign corporations to a considerable
extent. Vermont and Maryland have enacted statutes requiring only
that the cause of action arise within the state, thereby attempting to
place a single act within the category of "doing business."' 6 The
constitutionality of these statutes has yet to be considered by the
United States Supreme Court.
The Florida Legislature has provided that engaging in a "business or business venture" giving rise to the cause of action will give
Florida courts jurisdiction.17 Although the Florida law is not on its
face as extreme as that of Vermont and Maryland,' it was held in
a case decided under a prior version of this statute 9 that "the purchase of... property and the subsequent listing of the same for sale
amounted to engaging in a 'business venture' as contemplated by our
statute." 20 This apparently eliminated any requirement of great frequency in order to constitute "doing business." The Florida Court
has also held that "brokers" operating within the state in the capacity of advisers to the clients of their employer were engaged in
activities sufficient to constitute "doing business," even though all the
business of a nonadvisory nature was with the employer outside the
state.2 1 Evidently the continuity of business contacts justified the
Court in taking jurisdiction even though the operations were insignificant in themselves.
'5See Travelers Health Ass'n v. Virginia ex rel. State Corp. Comm'n, 339 U.S.
643, 647 (1950) (semble).
'GMD. ANN. CODE art. 23, §88 (d) (1951); VT. STAT. §1562 (1947).
"7FLA. STAT. §47.16 (1955), as amended, Fla. Laws 1957, c. 57-747, §1. (Emphasis
added.)
'aBut see Fla. Laws 1957, c. 57-747, §2.
'FrLA. STAT. §47.16 (1955J (identical with the present statute as far as this
decision is concerned).
20State ex rel.Weber v. Register, 67 So.2d 619, 620 (Fla. 1953).
21State ex rel. Guardian Credit Indemnity Corp. v. Harrison, 74 So.2d 371 (Fla.
1954).
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Relationship Between the Local Instrument
and the Foreign Corporation
Even when the activities relied on by the plaintiff to establish
jurisdiction are held sufficient to constitute doing business, it is necessary to show a close enough relationship between the local instrumentality and the foreign corporation to justify a holding that the
latter was carrying on the activities in the state through the former.
Parent-Subsidiary. When the local instrumentality is a domestic
or qualifying foreign corporation wholly owned by the nonqualifying foreign corporation over which jurisdiction is sought to be obtained, the courts have generally declined to find the necessary relationship for in personam jurisdiction if the two corporations were
kept separate in form.

22
Cannon Mfg. Co. v. Cudahy Packing Co.

involved a Maine corporation marketing its products in North Carolina through a wholly owned subsidiary, an Alabama corporation
qualified to do business in North Carolina. The United States
Supreme Court found that, although the parent completely dominated the subsidiary, the separate and distinct corporate existence
of the latter was observed in all respects. In holding that service on
the subsidiary did not give the local court jurisdiction over the
parent, the Court stated that "the question is simply whether the
corporate separation carefully maintained must be ignored in determining the existence of jurisdiction."23

The Cannon case has been followed almost uniformly in subsequent cases dealing with this point2 4

In Berkman v. Ann Lewis

Shops, Inc.2 5 a federal district court sitting in New York was asked
to enforce a Florida judgment. A question was raised concerning
the jurisdiction of the Florida court over the defendant, a Delaware
corporation allegedly doing business in Florida through a subsidiary.
2
In holding for the defendant, the court stated:
"The general rule is, and has been for many years, that a
22267 U.S. 333 (1925).
2 1d. at 336.
24E.g., Consolidated Textile Corp. v. Gregory, 289 U.S. 85 (1933); Steinway v.
Majestic Amusement Co., 179 F.2d 681 (10th Cir. 1949); McLean v. Goodyear Tire

9 Rubber Co., 85 F.2d 150 (5th Cir. 1936); see knnot., 18 A.L.R.2d 187 (1951).
25142 F. Supp. 417 (S.D.N.Y. 1956).
261d.

at 420.
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foreign corporation which has a wholly-owned subsidiary in
a state which performs the local activities of soliciting, selling,
and distributing products, provided by the parent company is
not amenable to suit in the local forum ...."
The court of appeals affirmed the judgment for the parent corporation, but based its decision on the failure of the Florida statutes to
authorize jurisdiction in the parent-subsidiary situation rather than
on the constitutional requisite of minimum contacts. 27 The court
did not say that Florida could not take jurisdiction in this situation
but only that "we are not persuaded.., that the legislature or courts
of Florida have extended that State's jurisdiction over foreign corporations merely by virtue of ownership and control of subsidiary
corporations that are doing business in Florida." 28 Whether this case
authorizes a state legislature to confer in personam jurisdiction over
a foreign corporation upon the local courts by virtue of the activities
of a subsidiary within the state remains to be seen. The Cannon
case is apparently still good law.
The factors that determine whether a "good faith" parent-subsidiary relationship exists are the day-to-day operational procedures
of the corporations involved. 29 Were separate books kept? Were
the assets mingled? Were expenses paid by the corporation that incurred the liability? The fact of ownership of all or substantially all
of the domestic's stock, even though it gives the power to appoint
the officers and directors, does not, in the eyes of the United States
Supreme Court, put the subsidiary under such control of the parent
as would justify jurisdiction at the situs of the subsidiary.30 The
over-all impression of the dealings between the corporations determines, in the final analysis, whether the courts will pierce the veil
to find that the parent is in the state through its subsidiary.
2

7Berkman v. Ann Lewis Shops, Inc., 246 F.2d 44 (2d Cir. 1957).

281d. at 50. But the 1957 Florida Legislature apparently attempted to remedy

this deficiency by adding the following subsection to FrA. STAT. §47.16 (1955):
"Any person, firm or corporation which through brokers, jobbers, wholesalers, or
distributors sells, consigns, or leases, by any means whatsoever, tangible or intangible personal property, to any person, firm or corporation in this state, shall
be conclusively presumed to be operating, conducting, engaging in or carrying on
a business or business venture in this state." Fla. Laws 1957, c. 57-747, §2.
29See Cutler v. Cutler-Hammer Mfg. Co., 266 Fed. S88 (D. Mass. 1920); Illinois
1930) (dictum).
Bell Tel. Co. v. Moynihan, 38 F.2d 77, 80 (N.D. Ill.
aopeterson v. Chicago, R.I. & P. Ry., 205 U.S. 364 (1907); Pullman's Palace Car
Co. v. Missouri Pac. Ry., 115 U.S. 587 (1885).
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Principal-Agent. In addition to piercing the corporate veil of a
subsidiary to obtain jurisdiction over the parent, the courts may
designate the local instrument, whether a natural person or a subsidiary corporation, an agent of the foreign corporation. If the local
activities are carried on for the corporation by a natural person, the
question becomes whether the individual carrying on these activities
is an agent or an independent contractor. In this situation the ordinary concepts of agency law apply.
An argument can be made for the application of agency concepts
to the parent-subsidiary situation as well. Without piercing the veil
and ignoring the entity status of the subsidiary, it is possible to maintain that the subsidiary, as an entity, is an agent for the foreign corporation. It is doubtful, however, whether this approach would net
any different results from those reached under the test for piercing
the veil given in the Cannon case. As the United States Court of Ap31
peals for the 4th Circuit put it in Harris v. Deere & Co.:
"Much can be said in support of the view that a manufacturer
which distributes its products by selling it to a wholly owned
and completely controlled subsidiary, should, for purposes of
jurisdiction in the courts, be held to be doing business whereever the subsidiary sells the product. .. . [Wie would so hold
if we felt ... at liberty to do so. It is not for us, however, to
overrule or modify decisions of the Supreme Court.
Methods of Service
Another problem in obtaining jurisdiction over foreign corporations is the choice of a method of service of process. This discussion will be confined to the methods prescribed by the Florida statutes. Assuming that the foreign corporation has not qualified but has
minimum contacts within the state, thereby eliminating any question
of jurisdiction if service can be had, the selection of a proper method
of service still presents some difficulty.
Section 47.16 of Florida Statutes 195532 provides for service on the
Secretary of State to obtain jurisdiction over those foreign corporations
that "operate, conduct, engage in, or carry on a business or business
venture in the state [in an] action, suit or proceeding . . .arising
out of ...such business or business venture. .. .Provided that if a
31223 F.2d 161, 162 (4th Cir. 1955).
3-As amended, Fla. Laws 1957, c. 57-747, §1.
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foreign corporation has a resident agent in the state, service of process
shall be had upon such resident agent as now provided by statute."
The 1957 Legislature in repealing Florida Statutes §47.17 provided
that "process directed to any foreign corporation failing to comply
with said Sections [relating to qualification and appointment of a resident agent for service of process] may be served upon any agent of
such foreign corporation transacting business for it in the State of
3
Florida." 3
The greatest difficulty arises in a situation in which a plaintiff
is faced with the choice between serving a resident agent, when one
is available, and serving the Secretary of State. The last sentence
of section 47.16 (1) seems to make service on the resident agent mandatory, thus invalidating service on the Secretary of State when an
agent is available. On the other hand, jurisdiction over the foreign
corporation cannot be obtained through service on its resident agent
unless the relationship between the corporation and the agent is
such as to create a "legal or moral duty on the part of the [agent] to
report and properly handle a summons served on him as agent of"
the foreign corporation 4 Either choice, if the wrong one, will apparently result in the case being dismissed for lack of jurisdiction
over the defendant.
The International Shoe case has apparently opened the door for
obtaining jurisdiction over foreign corporations in nearly all cases
in which there has been some local activity. The states should take
full advantage of this opportunity by enacting comprehensive statutes
broadly defining "doing business" and providing clearly delineated
methods for service of process on foreign corporations. The Florida
statutes as amended in 1957 seem broad enough to take full advantage of the "minimum contacts" test, even to the extent of giving
jurisdiction in parent-subsidiary cases, but the method of service in
Florida is still not clear. An amendment to Florida Statutes §47.16
to provide for service of process on the Secretary of State or a resident
agent would avoid the problems encountered in determining who
must be served in order to get jurisdiction over the foreign corporation.
JAmEs

E.

COBB

EDWIN PRESSER
s3FIa. Laws 1957, c. 57-97.
34Mason v. Mason Products Co., 67 So.2d 762, 763 (Fla. 1953).
ternational Shoe Co. v. Washington, 326 U.S. 310 (1945).
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